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9 No. SW-02361A-05-0657

10 COMBINED MOTION FOR
CLARIFICATION AND APPLICATION
FOR AMENDMENT OF ORDER
PURSUANT TO A.R.S. § 40-252

12

1 3

IN THE MATTER OF THE 3
APPLICATION OF BLACK
MOUNTAIN SEWER )
CORPORATION, AN ARIZONA
CORPORATION, FOR A
DETERMINATION OF THE FAIR
VALUE OF ITS UTILITY PLANT
AND PROPERTY AND FOR
INCREASES IN ITS RATES AND
CHARGES FOR UTILITY SERVICES )
BASED THEREON.

3
I14

15

1 6
The Town of Carefree (the "Town") hereby requests the Arizona Corporation

17 Commission (the "Colnmission") for clarification of Decision No. 69164 (Opinion and

1 8 Order in Docket No. SW-02361A-05-0657) (the "Decision") and/or an amendment of

19
the Decision by the Commission pursuant to Arizona Revised Statute ("A.R.S.") § 40-

20

2 1
252 with respect  to the Commission's order to Black Mountain Sewer Corporat ion

22 ("BMSC") to refund hook-up fees to its customers. The following memorandum of

23 points and authorities supports this combined motion and application.

24

25
Arizona C0m0raOon Commission

26 DOCKETED

27 OCT 2001-1

28
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MEMQRANDUM OF POINTS AND AUTHORITIES

Background

The Decision

1

2 A .

3

4

5

6 De cis ion conc lude d a s  fo llows :

7

8

9

With respect to hook-up fees collected by BMSC from its customers, the

10

11

The record supports a finding that customers should be
refunded $833,367 for hook-up fees that were used to
purchase land and that have not been expended. The refunds
should be distributed in the manner proposed by the
Companv, on a per customer basis irrespective of customer
class. The rates granted in this Decision should not go into
effect until the refunds have been distributed.

12

13

14

15

16

Decision No. 69]64 ai40 (emphasis added). The Decision ordered BMSC as follows:

17

18

19

IT IS  FURTHER ORDERED tha t the  re vis e d s che dule s  of
ra tes  and charges  shall be  effective  for a ll service  rendered on
and a fte r December 1, 2006, subject to the  requirement tha t
Bla ck Mounta in  S e we r Corpora tion  ha s  ma ile d to each
cus tomer prior to  that date  a  refund cheek for the  hook-up
fee funds , cons is te nt with  a nd in  the  ma nne r de s cribe d
he re ina bove . The  ne w ra te s  ma y not go into e ffe ct until the
Compa ny ha s  provide d, to the  s a tis fa ction of the  Dire ctor of
the  Utilitie s  Divis ion, s ufficie nt informa tion to s how tha t the
re funds  have  been is sued in accordance  with the  discuss ion
se t forth here in.20

21 DecisionNo. 69164 at 42 (emphasis added).

22
Caret*ee Estates sewer customers

23
Carefree  Es ta tes ] is  a  re s identia l ne ighborhood within the  Town with thirty-three

24

25

26
1

27

28

Carefree Estates is also the location of the Carefree Inn Estates Lift Station (the "CIE
Lift Station"). The CIE Lift Station was a center of debate in the underlying proceedings as
numerous customers, including Carefree Estates homeowners, and the Town argued that
replacement of the CIE Lift Station was necessary and should be a condition of a rate increase
due to the sewer odors emitted from the CIE Lift Station.

440344.1 \dxOz01 \ 16701-087

1.

2.

2



L r ;

1 home s , e a ch of which is s e rved  by BMSC. The Carefree Estates Homeowners

2 As s ocia tion (the  "As s ocia tion"), c re a te d through the  De cla ra tion of Cove na nts ,

Conditions  and Res trictions  and Grant of Eas ements  (the  "Decla ra tion"), is  billed by

5 BMSC for the  s ewer s ervices  provided to each of the  homes  of Carefree  Es ta tes . The

6 As s ocia tion, on be ha lf of the  home owne rs  of Ca re fre e  Es ta te s , pa ys  BMS C for the

s e we r s e rvice s  provide d to e a ch of the  home s  of Ca re fre e  Es ta te s . In  tum , the

Declaration obligates each Carefree Estates homeowner to pay an assessment to the

7

8

9

10 As s ocia tion "e qua l to the  s um of .. the  Owner's  proportiona te  s ha re  of the  cos t to the

11 As s ocia tion of ope ra ting . . the  s e wa ge  s ys te m .. 99
o See Ex. A attached hereto (the

For example , in the  months  of J une , J uly and Augus t of 2007, BMSC billed the

Refund ro the Association; lack of refuna' to Carefree Estates homeowners

12
De cla ra tion) 1] 3.

13

1 4

15 As s ocia tion $1,506.12 for re s identia l was te  wa te r fee s  or, in othe r words , $45.6-42 pe r

16 home  within Ca re fre e Es ta tes . S ee  Ex. B a ttached here to (BMS C S ta tements  for J une ,

17 I
J uly a nd Augus t 2007 for Ca re fre e  Es ta te s  HOA). Exhibit C a tta che d he re to is  a n

18
9 accounting report genera ted by the  As s ocia tion demons tra ting monthly payments  made

1

20 by the  Associa tion to BMSC, or its  predeces sor, s ince  2001.

2 1

2 2

23
Ca re fre e  Es ta te s , BMS C ha s  only ma de  a  s ingle  re fund to the  As s ocia tion. P e r the

24

25 Notice  file d by BMS C in this  ma tte r, e a ch of BMS C's  cus tome rs  s hould ha ve  re ce ive d

26 $412.15 from the  hook-up fe e  re funds . In this  ca s e , the  As s ocia tion re ce ive d a  s ingle

2 7

2 8

Despite the existence of thirty-three separate and discrete sewer customers within

2 This amount agrees, without exception, to the Decision's  rate schedule and the amount to be
charged for residential services. See Decision No. 69]64 at 41.
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B. Dis c us s ion

The  Town re que s ts  the  Commis s ion to  cla rify its  inte nt with re s pe ct to  the  re fund

Section 40-252 intended as a means whereby the Commission may exercise"is

1 re fund of $412.15 even though BMSC serves  thirty-three  cus tomers  within the  Carefree

2
Estates . The Carefree  Esta tes  homeowners received no refund.

3

4

5

6 of hook-up fe e s  a nd whe the r BMS C is  obliga te d to  re fund monie s  to  e a ch of the

7
home owne rs  within Ca re fre e  Es ta te s  a nd/or, in the  a lte rna tive , a me nd the  De cis ion

8
9

10 homeowners  within Carefree  Esta tes  of an amount equal to other refund payments  made

11 to other customers .

12

13
14 continued regula tory control once  a  monopoly has  been granted." Horizon Moving &

15 S tora ge  Co. v. Willia ms , 114 Ariz. 73, 74-75, 559 P .2d 193, 194-95 (App. 1976); see

16 a lso Davis  v. Corpora tion Comm 'n, 96 Ariz. 215, 211, 393 P .2d 909, 911 (1964) ("The

17 . |  | l 4 |
monopoly is  tole ra te d only be ca us e  it is  to  be  s ubje ct to  vigila nt a nd continuous

18
re gula tion by the  Corpora tion Commis s ion, a nd is  s ubje ct to re s cis s ion, a lte ra tion or

19

20 amendment a t any time upon proper notice  when the  public inte res t would be  se rved by

21 such a ction."). In this  ca se , Commiss ion a ction is  a ppropria te  to pre ve nt BMS C from

22 5 n I
avoiding its  obliga tion to make refunds to the  homeowners  of Carefree  Esta tes .

23

24

25 sewer services  provided to the  homeowners  of the  Carefree  Esta tes , each homeowner is

26 individua lly re s pons ible  for pa yme nt of his  or he r s ha re  of tha t bill. As  BMS C bills

27 res identia l cus tomers  a  fla t ra te , each Care free  Es ta tes  homeowner is  a ssessed for the
28

Eve n though BMS C only s e nds  one  bill to the  As s ocia tion for a ll of BMS C's

440344.1 \dxOz01 \ 16701-087 4
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1 fla t ra te  for the  sewer se rvices  provided to his  or her home. By paying the  Associa tion a

s ingle  refund, BMSC has  effective ly short-changed each of its  customers  tha t a re  paying
2

3

4

5 the  Town re que s ts  the  Commis s ion cla rify tha t the  De cis ion obliga te d BMS C to  ma ke  a

for sewer se rvice s  within Ca re free  Es ta te s . To prevent the  inequity crea ted by BMSC,

requests that the Commission amend the Decision pursuant to A.R.S. § 40-252 to order

BMSC to make a  re fund to each of the  homeowners  within Carefree  Esta tes .

Conclus ion

The  Town reques ts  the  Commiss ion to cla rify tha t the  Decis ion obliga ted BMS C

to make  a  re fund to each of the  homeowners  within the  Care free  Es ta tes  ne ighborhood

or, in the  a lte rna tive , re que s ts  tha t the  Commis s ion a me nd the  De cis ion purs ua nt to

RES P ECTFULLY S UBMITTED: Octobe r 2007./
9

MOHR, HACKETT, P EDERS ON, BLAKLEY
& RANDOLP H, P .C.

By, \ 4 '  / "  J l
14oN1as C {:n a l
David W. Garba rino
Suite  155
7047 East Greenway Parkway
Scottsdale , Arizona  85254
Attorneys  for the  Town of Care free

4:44444

6 re fund to each of the  homeowners  within Ca re free  Es ta te s . In the  a lte ra tive , the  Town

7

8

9

10 c .

11

1 2

1 3

14

15 A.R.S .

16 Ca re fre e  Es ta te s  ne ighborhood.

1 7

1 8

1 9

20

21

22

23

24

25

26

27

28

///

///
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2

ORIGINAL a nd 13 COPIES
of the  foregoing filed October
2007 with

3

4

Arizona  Corpora tion Commiss ion
Docke t Control
1200 Washington Street
Phoenix. AZ 85007

COPIES of the  foregoing hand-de livered
6 October \ , 2007 to

The  Honorable  Dwight D. Nodes
Adminis tra tive  Law Judge
He a ring Divis ion
Arizona  Corpora tion Commiss ion

9 1200 Washington Street
Phoenix. AZ 85007

7

8

10

11

12

13

Ke ith La yton
Staff Counse l
Le ga l Divis ion
Arizona  Corpora tion Commiss ion
1200 Washington Street
Phoenix. AZ 85007

14

15

16

Bria n Bozzo
Utilitie s  Divis ion
Arizona  Corpora tion Commiss ion
1200 W. Washington St
Phoenix. AZ 85007

17

18

19

Danie l W. Pozefsky
Res identia l Utility Consumer Office
l 110 West Washington Street
Suite  220
Phoenix. AZ 85007
DanP@azruco.gov

20

21

22

24

25

26

COPIES of the  foregoing emailed
and mailed October _1_ 2007 to

Jay Shapiro
Pa trick Bla ck
FENNEMORE CRAIG
3003 North Centra l Avenue
Suite  2600
Phoenix. AZ 85012
jsha piro@fcla w.com
Attorneys  for Black Mounta in Sewer Company

27 ///

28 ///
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COPIES of the  foregoing mailed
Octobe r 1 , 2007 to:

Boulders  Homeowners  Associa tion
Marilyn H. Courie r, Secre ta ry
P.O. Box 2956
Carefree , AZ 85377

M.M. Shirtzinge r
34773 N. Indian Camp Tra il
Scottsda le , AZ 85262

1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

2 0

2 1

22

23

2 4

25

26

27

28

ML
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Tbat carefree Ivan Estates llaieouners Association, an Arizona nun--'profit membership
corporation, being the owner of that certain real property described in Exhibit A which
is att:ache4 hereto Md by this reference it incorporated herein and blade a part hereof,
mud desiring to establidx the nature of the use and enjoyment thereof_ for the benefit of
all vauners and occupants of  ouch real property, does hereby declare that such real
property, and each parcel thereof, is and shall be on-und, occupied, mortgaged, leaaerl auld
sold sdaject to the following covenants, conelitions, restrictions and easements Match are
attached to and shall run with the land and are aid shall be binding on all portions
thereof  and on al l  persons  new having,  or  hereaf ter  acquir ing,  any r ight ,  t i t le or
interest in any portion thereof  and shall inure to the benef it of  all such persons.

1. Definitions. Each of the following words, used in this instrument, shall have the
meaning ascribed to it below.

(a) "Association" mans Quits Inn Estates Ilomeouners Association, an Arizona
nm-prof it 1n9ership corporation.

(b) "Column Areas" menus all property aid imlprauuents thereon within the M-
tastes deuigtded by the Association (or the co-mon use and enjoyment of all Owners
aid their guests 4l1\d others. Common Areas include Parcel 'hw and Tracts A, s aid c
as described in xxhibir A.

(c) "Declaration" means this instrument and any ameMnents thereof.

(d) "Estates" means Carefree Inn Estates, a subdivision in Maricopa County,
Arizona. _. .

(e) "let" means a lot in the Kames as shown intl mustered or lettered an :Ne up
or plat recorded in Bock 216, Hep 83, Sheet 8, lleconls of Maricopa County, Arizona,
except tint the easterly portion of Tract D, éesignand as Tax Assessor-'e parcel
wuiaer 535A, shall be referred to herein as Lot 124, ld the westerly portion of
'Proc-.t D, designated as Tax Assessor's parcel number 538, sh-all be referrer!  to
herein as lat 123.

(f) "Residence" means any d*i1irg within =>-3, Estates .

(g) "Diner" or "0l»nero" mms a person who oéai, or the persons who rem, al lot or
a residence.

(b) "Perimeter late" are hats 389, 412, 4l3,4b22, 356, 382, 3681 and 367 of
Carefree Too, a subdivision in lhricoya County, Arizona.

(D "Person" leans may natural pereun(¢) Mr!  my cowporationh) or other legal
ent i ty (or  ent i t ies ) .

2. Property lhintamee. Inch Gunner shall et 111 times keep Mai -contain his lot in!
residence, iril8ia superior *.=!.l=, !rt, viz..-das, 44-re, he"Oes:-e5 see Levee-zeping, in .
neat and clean condition sad in n good ante of repair. In the event of we' dale to or
destruction of any lot or reeidenee, the Uyqer shell pnilptly repair, reeouatnret or

1~ .. 1 .

' h

» _ _

c0nlA18's, .COIDITIOIS All! axsrucuols

»

f

_f)5..{:'~ i

19780329__DKT_12802__3_9
»

cnlnrr or BASBHBITS

aw

n¢cLuA-:lol

Ala

Nr

. . , ,

1_

When recorded, please mail to:
T. \ ' .  l letherington
P. 0. Box 795
Carefree, Arizona 85331

'a

Oni' 12802F5

poor newt we;
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i. UH 12802?S
restore the are to its condition prior to the occurrence of such damage or destruction
Ag, with the approval of the Association in the event of my major damage to or destnac
son of the residence, the Ulcer dull complete ouch demolition and rsaove all remains of
the residence Irma the lot. 'Baa Association shall have the right to determine at any time
whether an Owner had failed to caaply with the provisions in this Paragraph Mr the
nature sol ettent of the work necessary to be done by such Owner to comply with ouch
provisions. The Alsocialinml shall deliver to such Owner written notice of its determine--
tion which shall became final Oni binding upon the Uwlmer unless the Owner shall, within
thirty days after the date of receipt of ouch notice, canmence au action against the
Association to enjoin the Association from enforcing its determination. An Owner who
commences such an action against the Association shall not be entitled to any injunctive
relief unless the flilner shall prove to the satisfaction at tea court that the Association
discriminated against such Owner by requiring his to adhere to higher or more strict
standards of cleanliness, repair and maintenance than the Association requires of otter

24

In-the event an Owner

(a) within thirty days after the date of receipt of such notice should fail to
cameace an action against the Association to enjoin the eoforcueent of its deter-
mination or should fail to comenoe :be work apecifid in the notice, or

(b) having culenca! such url; should fail to continue to carry on the work with
reasonable diligence, without interruption, to completion, then the Association
by its employees, agents or independent contractors, shall have the right to enter
upon the 0vn,er's lot ad perform and complete the work specified in the notice. The
Goner shall reimburse the Association for its costs in doing such work within Tm
days liter receipt by the Umea' of ax invoice rum the Association for such coats
and if the Owner should fail to do so, the Association may file a lien on the
tuner's lot and residence as provided in Paragraph 3

The Association shall be responsible tor the operation and maintenance of the
private :old shown on the plat of the Estates, of the cannon areas ad the serge punpirg
station Md sever main. Such operation and naintumance shall be done in accordance with
such standards as the Association, in its sole discretion, shall determine, end the
Association shall have the right to relieve itself of such responsibility at any time by
giving at least six months written notice of its intention to do so to the Owners. The
Association shlll also have the right to relieve itself of the responsibility for the
operation ad maintenance of the private road and #Mae system at any time Hy deéicat lm
or otherviae transferring such road and/or sewage ayatu ro, or entering into an appro-
priate arraag nt with a county, launieipal or other governmental authority, or in the
case of the sewlae system, n public.; service corporation, dxich will assume the operation
any/or -intendance thereof or by causing an improvement district or districts to be
fanned for the purpose of man-ing such operation aodlor mainrauanee. The Association
shall not be deemed to he in default benenmder with respect to its performance of any
specific item of ita responsibilities unless Ir shall fall to cadence such performance
within the thirty day period following its receipt of 1 written notice from an Owner
specifying ouch km with reaaomble particularity, and said thirty day period shall be
extended by any delay occasioned by act of God, fire, earthquake, unusually severe
neater, strike, lockout, shortage of materials, failure of transportation or similar
cause beyond the Aaaociation'l rensocuisle eontxval

J . Asaennenta by the Association. ha: Gunner shall pa; to the Asoocietian an assess-
aent equal to the total. coat to the Association of perfomirg any lurk on such Duma-'a lot
or residence puurauant to Paragraph 2 and asaeaanenta equal to the a- of (i) the 0\nier's
proportionate share of the coat to the Aaaoeiation of operating, repairing, and maintain*
in the private mold, :muon arena nd the Se-me krysta pursuant to paragraph 2 aid (ii)
the 0uner'a proportionate share of the overhead expense attributed on a reasonable had/5
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by the Assodatioa ro the performance of its funaions Ami to the discharge of its
duties. The cost to the Association of said functions shall be deemed to include dl
direct Md indirect costs attributable in accordance with generally accepted accounting
principles, applied on n conaieteut basis during the tern hereof, to tea performance by
or for the an-count of the Association of ll!1ch. flnciioue, lbether they be perfonnled in

. llhole or in part by aployees and agents of the Aalociat ion or by independent contractors
(the Association hereby agreeing :ha any entrance into contracts for the performance of
its functions will be done fairly, equitably and vrlthout prejudice). Each "Owner's
proportionate share" of any such cost shall be deere to be coulqprised of that port ion of
such cost which the Association in its sale discretion shall allocate to such 0wner'a
residence, the Association hereby acknowledging i_§e present intention, but without in-
tendirg to he bonnrl thereby, to allocate such Costa on the basis of the number of
ruidencea within the Estates. 'Me Association agrees to use its beet efforts to estimate
from ti- to time the costs and expenses it aspects to incur during some subseqmeM time
period to be deteraianed by the Aslociltion in perfoxtaing the work cmtalplatd by Subpar-
Isrwiw (i) and (ii) above On the basis of such estimate the Association will furnish
each Oiler vim the est-ted amount of the total assessment payable by such Oilier during
the time period covered by the estimate. The estimated total assessment payable for .such
time period by each Owner shall be paid in equal :monthly installments on or before the
lots day of each calendar month during such time period; l>rovidcd,h»n-ver, .that in the
event the Association shall at any fix: determine that my such estimate shall hive been
either excessive or deficient, then the Association shall notify each Owner of such
excess or deficiency, and at the election of [be lbaociation as specified in its notice
(i) the amount of such excess shall be returned by :he Association or the amount of such
deficiency shall be paid by such Owner (as the case may be) on or before the her:
succeeding monthly assess-neat payment date or (ii) the monthly useselent installments ro
be paid by such Omer hereunder shall, until ouch access or deficiency is eliminated
thereby, be decreased or increased (whichever it applicable) by a proportionate aunt of
such acres; or deficiency. The aggregate of the assesnents payable by all Owners within
the Estates is intended to covet mad fully reimburse the Association for all expenses of
every kind ad nature which the Lnocietion may incur in the performance of its functions
:and duties, and the Asso4:iation's allocation in good faith of the aggregate ossesscnznts
payable by all Owners shall be binding upon ell Owners. The Association agrees to keep
separate 'hooks of account for the performance of its functions and to allow each Omer to
inspect such books on the Association's premises at all reasonable times. The Association
further agrees to allow each Owner, upon request, to inspect any and all audit reports
prepared for the Association with respect to its operations, the Association hereby
acknowledging its intention to be audited by independent certified pdzlic eccouotauto for
each year of its operations

'me obligation of each Owner to pay said aneanentl, with interest thereon oz the
rate of ten percent per annum after the due date, together with costs of collection
incldixg rcasuoable attorneys' fees, :hall be the personal obligation of ouch Uwner, and
adniiticnllly, the anounr of such ossessento shall attach to and become a lien on, such
tuner's lot ad residence at such :ire as the Association shall cane: to be recorded in
the office of the Maricopa County Recorder a Notice of Assessment in the for of to
effiniavit setting forth the noun: of Mach eaeeseuenxta, the else date, the legal descrip-
tion of the lot and residence and the n-e of the Owner

4. Ties and Asoeusuents. Mach (June: shell pay, before the one became delioqoent, all
taxes and -senoenn of every kind and nature which arc or my at my ti- durirg the
tern hereof be levied or as-coed upon or Quinn nuéh 0vner'a residence Ind the lot upon
utxich auoch reaideoce is located or upon or against any personalty belonging to ouch Oulmcr
or persons claiming Augier ouch owner, the tracee or aasessoeuta ~Ia=="= or against which
personalty shall be or may become a lien upon the residence anal lot, and ro inlanify and

-

3

,_..»

25

I



I
I

19780329_DKT_12802_23_9

biT 128928

hold harmless the Association fem And against may and all Lou, cost and spense
(inclualisg reasonable attorneys' fees) inaxrred by it on recount of lay failure on the
part of such Dinner to pay ouch tax or ueesnent. If any of the auennents payable as
afcrenid by each Diner any be paid on the iostallnent basil, then the Anocietion hereby
authorizes such Clunker to arrange for the pqnent thereof on such Hui:

5. Utility Gules. hah Giller shall pay for all water, gr, electricity, telephone
and other utilities. used or caused on the lot an which his residence in located. shun
due and pnyeble, and shall also pay for Any instellatinn of such utilities effected after
the completion of construction of his residence

5. Use of ?:v°trr- Upon the recordation of this Declaration, Lot 125 shall be itcorp'
orated Io and became I part of lat 106 and such lots, for the pmrpoues of this Declan-
tim, :MII constitute a single lot. Only one residence my be erected on a lot, and each
lot ad the residence thereon shall be used exclusively as | single family residence. No
Omar shell penni his lot or the residence thereon to be used as a hotel suite or hotel
guest Rome or tense or rent his lot or residence to any other person for any tem of less
the fourteen: days

in no event shall an Owner do or permit anything to be done in connect ion with his
lot or residence Which might in any way coetliet with any gofer-uerutnl law, rule ordi
nonce or regulation or constitute e public or private nuisance or waste

liotwithstandixg the foregoing linnitatiuns on use of a lot and residence, the
iollouirg activity shell be penittedz

(A) Automobiles owned Hy the occupant of any residence way be parkezi on"the lot
with the permission of the Dunezr of such lot. The tens "autaulobiles" shall be
restricted co private passenger mater can :Jud shall no: include motor men
capers, boats or recreational vehicles of any kind

(h) Tract s is noir, imlld may continue to be, used as s recreational area for the
use and enjoyment Rf all Owners and their guests, but the Association reserves the
right at any time to discontinue such use and to permit a residence to be can
szructed upon Tract B

(c) Tract A is now, old may continue to be, use as the site of 1 sewage pumping
station ma a landscaped ccmou area. No residence shall ever be constructed on

7. Insurance. Each Owner ahlll at 111 times during the term hereof keep his residence
insured against fire and other risks inclwld in extended coverage protection to the full
insurable value dtrui so as to insurehimself and, to the extent required by tie tum of
any mortgage or encuubrlnce pursuant to Paragraph ll hereof of the winer's interest, the
uurtgagee of such interest, against 6l-ge to or clestnnctiou of the residence

In the event fifty-one percent or non of the menlhers of the Association should
¢!ecide, at lnngy regular or special meeting of the members convened in accordance with the
provisions of the Articles of Incorporation aid by-laws of the Association, either or
both of the following provisions shall became a part of this Declaration and binding upon
all Mmeara

(a) 'The Asloeiatiou shall lee need as an adariunal insure! in the 0uln»¢r'a
insuramre policy, and l duplicate thereof bali be furnished to the Association by
the owner. To the extent penitted ay tlxe tens of any mortgage on the Dunn-'n
residence, the insurance proceeds payable by reason of any damage to or destruction
of the residence shall be paid by the ionnn-ance carrier to the order of :be
Association, any shall, together with such Awupplenenul funds as :be Association
my receive pursuant to subsequent prarisious of this plrnsravh 7 and to the agent

CB
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of :Te lufficiawy thereof therefor, be received by the Association in trust for
the purposes hereof, be held by it in a separate count and be applied by it to the
reqaair of the residence. In the :went my such insurance precede paid to the order
of tin Anocistion :lull be inluffieiuat tO cover the can of repairing the range
giving rise thereto, the Umber shall, - soon as the deficiency ha been acer*
rained, forthwith Iunxiah to the Association supplemental fonda in the nunez of
such deficiency, which slapplanental funds dull then be lpplid as hereinabove
provides. Any provision herein container! to :he ruuntrary neutufthstanriing, in the
event the As sociation shall at any line receive or hold any such insurance proceeds
and/or any supplemental funds paid as aforesaid by an Uvler Wien such Owner is in
default hereunder, than all such proceeds and fumids so received or held may, if the
Association so elects, be applied by it to the pcrfor-nceiof the 0\mer's obliger
sons hereunder in such manner al the Associntioo in its' sole discretion shall
dare-ine, In the event that my insurance procgedu at any :ire paid co the order
of the Association an aforesaid shall acceded :he cost of repairing the d-age
giving rise thereto, then the excess dual! prullptly be paid over by the Association
to the order of :be Dune: or, if such Dunn so elects, in so far as the Association
is willing to do so and to the extent of the luffieieucy of such excess therefor, be
applied by the Aasoeiation to the repair of any damage to the interior or other
portions of the residence of the 9l-mer. The aforaaentioned insurance shall be

the cont of each Gunner by a standard reputable insurance company duly
authorized rO 484. Izusinels in the State of Arizona; the policy therefor .shall
contain provisions to :he e'fect that such insurance camelot be cancelled or rlateri
ally modified without to days prior notice to the Association and the insurance
company writing the sane shell have no right el surrogation against the Association
on account of or in comectinn with Any payment or clciza made thereunder

(b) 'Rue Eire and uterdeci coverage insurance policy to be purchased and carried
by each Owner shall be written Hy such insurance company as the Association shall
designate from time to time

8. Eminent Domain. Neither this Declaration not the assessments payable hetezmskr
shall be affected by any taking cf any part of an Owne1"s lot or residence

9. Limitation of Liubiliry. The Association shall no be liable for my accident or
injury (including death) to person or damage no property which shall occur in my manner
whatsoever on or about any lot or resistance or arise out of the condition, :maintenance
repair or use of any loc or reside¢¢, accept Ear any accident, injury or éannage result
ire solely from acts of the Association, its agents oz enyloyees. 8-:ch Ounner shell
iniesnnify and hold harmless the Association from and against my aid all liability
d-ages, suits .mad claims of every kind and nature, including reasonable attorneys' fees
made or brought by or on bdxllf of any person on .lccauot of any ouch aceilent, injury or
damage oecurrirg on or about ouch Uilner*a lot or residence. Each Owner waives any and all
right or claim it or any person clainiq under it may have against the Association on
account of war acc dent or injury (including death) to person or dllse to Vrwéerf7 Lilith
shlil occur iN my manner whatsoever on or about the Estates or arise out of the
audition, maintenance, repair ox use thereof or of my streets (public or private)
paths or other ness of co-mon usage amps, adjacent to or in the vicinity of the
Estates. Any provision herein contained no the coutrzqr nocufrhnzaunding, the Association
shall have no li.&i1ity llntscever Io: any their, vandalism, disturbance, uxuautluorizewl
entrance or other similar occurrence which may take place an or nbauz my lot or rest
dance or the Ssntes, uhetber or not guarvi service is at the time Mtg provided or

IU. §1l.¢s mom! Regulations.ha Gunar shall observe and be bound by the following rules
an! rqgulntims pertaining to his lot, residence Md the Estates

i

(a) No building, fence, all or other structure, no alteration of :be exterior

27
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color of, addition to or structural change in any residence, aid no landscaping bf
any part of any lot other than the patio area thereon flepicteé in the dorene
tinned residence plans shall be ecuuencd, erected, made or -lntained until plane
and specifications showing the nature, kind, shape, height, materials, color
eben, location .ma apprudn-te scat of such structure, alteratiab, addition
change or landscaping :hall have hem nnbuicced Ce the Association in such derail
as it -y require and approved by in, :be Association to have the right to vithhcld
in approval of any ouch plans arid apeeifieaziona for any reason sluaceoever
including without limitation reasons relating to aeartxetica Ar hammy, any uh
Aasociation'a approval, if given, to be aeanea to relate only to the structure
alteration, addition, change Md,/or landscaping indicated or depicted in the plane
IM specification: so ou\b\nitte1l to it

(b) lb temporary structure Ur exterior clothes line, antenna deuzleé objection
able by the Auoclatim, tent, sporting apparatus, motor §.¢.¢, cooper, recrea-
zional vehicle. but, toiler or similar items or equipment :hall be placed or
maintained of any lot at on ow exterior of we residence

(c) No animal or pet deemed objectionable Hy the Association shall be kept an any

(d) lac television set, radio, musical instrument, stove, fix-ephce or other
sound, odor or snore-pwduning appuntul or object shall be operated on any lot in
any manner deaaeed objectionable Hy the Association

Ce) Ka trash or garbage containers therefor shall be uaiutained outside any
resilience without tire axpresa cmsunt of the Association first had anil obtained

(f) No signs whatsoever shall be placed an the exterior of any reaideuce without
the express consent of the Asaocimian first had and obtained; and

(g) No aztonobilea shall be -stained or parked an my lot, Eng' other portion of
the Estates or any streets (public or private), paths or other areas of cannon
usage across, adjacent to or in the vicinity of the Bstatea other than in the
parking areas specifically designated by the Association

The Association reserves the right to promulgate other reasonable rules and regula-
tions pertaining to tlwe use of all lots, resit¢uces aM the Estates, all of which shall be
observe by and be binding upon all Gunners.

l l . Limitation on Llienatiou. No Gunner shall, without the agrees written consent. Rf
the Association first had and obtained, well, anrtgage, encumber or allow to be trans
feared by operation of In or otherwise its right, title or interest Co such 0vner's lot
or residence, or lease for longer than twelve consecutive south: at any one time, the
whole or 1ulnry part of his la or resinienoe; provided, however, that ow such eauenz on the
part of the Association shall be resguired with respect to

(a) a banafide gift by m Giner of his lot or residence

(b) a disposition of the tuner's interest by will or the applicable laws of
niesoent aid distribution in the even: of such 0\ln¢r'l death

but no such gift or disqaoaitin dull be :leaned to relieve l1:r Owner of my obligation on
its par: herein net forth, ma e-h deaee, beneficiary 4114 heir shall be subject ro the
see restrictions on telling, lortgagiq, euzuobering and leasing as are herein set forth
-`tl\ respect to each Ouller. Any cadent which an Owner is required to obtain as aforesaid
any be withheld by the Association for my :won uhatsoevenr; provided, however, that its
consent to :ox-£3414 of encunbex-ing for the pwrpoae at financing :ah eooscnnotion of
improvements upon a lot (nailing that sud; ccoazruezion would not :ed to in:-vent :be
provisions of hrqgnph 10 hereof) or a sale of in 0\lner'l lot or residence shall not he
unreuonably withheld. lb censor given by uh Association purzucnc to this Porqnph ll
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shall be deemed to extald beyond the transaction 1114 eire-stnxres therein specifically
-rationed Ar to relieve any Qmer of 'Iv obligation on its par! herein at Fourth

12. Membership lA Homeowners Aasuciation. Upon the Acquisition by any parson of the
ouuenhip of any la, ouch person shall nutouticallgr become 4 lumber at the Association
and :hall r-ein a lumber so too; - that person is the owner of a lot. Menbernhip in the
Anociatiax shall be subject to all the provisions al this lecleratim, any to the
prmriaicoa of the Articles of lncorpontinn of the Association filer! February IS, 1977
with the Arizona Corporation Gouiuion, ma any -endlmenute thereafter depted, Md of
the Bylaws of the Association adopted by its Bond of Directors on December 6, 1977, ad
any amendments thereafter adopted, aid Articles and Bylaws Ly this reference being
incorporated herein and made a part hereof

The owner of any of the printer lots -y also been- 1 ieiier of the Assadutfon
by entering into an agreement acceptable to the Assoeiatim dmeteby such owner will be
per-izrea to use the :cam even and will Que to help defray the repair end mainte-
nance iupeusee thereof

13. Gtmt of Euaenta. To the respective persons who, on the dare hereof, are the
Owners of n residence or other structure erected upon my lot within the lstatea and
which resideuoe oz other structure, au the date hereof, encroacher upon my adjoining lot
or lots, the Association hereby grants and conveys, without uenartiel, easements over
ouch adjoining lot or lots for the continued encroachment of loch resilience or other
structure, such eaarenenls to commence on the date hereof and to aspire on rue date
specified in Paragraph 18 or on the date on which such Uuoers or their successors in
interest cause ouch reaideme to be raloiied from the adjoining lot or lots, whichever
shall Firm: occur. Such easements shall nm with the land, 8M11 inure to the bareiit of
such Uunera and their successors in interest and shall be birding upon such adjoining lot
or lots Ami upon the Atsocintion and all person who may hereafter acquire any right
title or interest in or ro any real property within the Brute:

14. 8nforcuent. In the event any Owner should fail to pay any assessment Mae pursuant
hereto and ouch failure #mould continue for a period of thirty days after recordation by
the Association of a Notice of Assessment as provided in Paragraph 3, the Assoeiazion may
enforce payment of the sssessuent by exercising either or both the following remedies
concurrelltly or aeparntely

(a) Ur-sence an a.-tion against the Diner personally to collect the mount of the
usesslllent

(b) Condolence an action to foreclose the lion of the assessment in accnm-dance with
the then prevail in 1- la Arizona goweming the foreclosure of nnrtgag-es of real
property, ad the Owner -y redeem his lot and residence after foreclosure sale an
provided by law

Any jmdgzent Io favor Rf the Asaueiation shall include the noun: of the assessment
interest, costs any attorneys' fees as provided in Paragraph 3

All provisions set iorrh in this Ueelaratian, other than the provision for the
payment of asses-ents, my be enforced by the Association by action to adjoin any person
free violating ouch prorisinns, or Br an action to couspnl may peraaa to comply Vida such
provisions, it being acknowledged by all persons hereafter accepting title co my real
property in the Estates that money duwlsu alone are inadequate lo cauqenute the Anoci
action and Owners for lay violation of the provisions in this Declaration

In the event five on-more Owners should serve a written a:mn upno the ASsociation
to bring an action to enjoin my violation of the puwnvisians in this Deehncion, and the
Association should fail within sixty days thereafter to do m, chen any Owner any bring
ouch action to the are extent ms Me Association 1il!1t have rune

I
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In my action to enforce cmplialce with the provisions in this Declaration

whether brought by the Association or m Diner, any judgunnt 'm favor of the plaintiff
shall include an vnnl for plaintiff'l costs and nttoz-nays' fees

IS. Waiver or Abnudursnt. lb failure of the Association toulkc any De-ml upon, or to
enforce my of the yrarisiona hereof agninn any Outer with tupeet to any defaulron its
pm; hereunder  shi l l  be cons trued u c reat ing |  cuatal  of  f ief er r ing pa)-at  or  of
modif ying in my nay the ter-  hereof  or  u | - Iver of  the Aeloc i l t ior l l l  r ights  Mum-
der with reopen to my continuing or auhoequant default, not shall the Alsodltion'x
acceptance of any payment of my esseunent pursuant hereto be 4e-e4 Te couutitute any
slain: of  any default on the pert of  any Owner other than in regard to the specif ic
assessment to accept

16. Right of  Entry. The Association, its duly authorized agents lai enplqnees shall
have the right to inter upon any 0lmer'a lot at 111 reanounuhle time; for the purpose of
inspection, the perfo-ance of maintenance and any other proper purpose. 'Rue Uuner of 1
lot upon which any uuohentry my be -De shall not be entitled to any danuges for loss of
occupancy or quiet eajayneot resulting from my ouch entrance

17. Auleodmnt. The provisions in this Deelnntiou may be revoked or anevded fem time
to time by the recodstion in Ur office of the Maricopa County seconder of an instrument
reciting such revocation or nendnent anil signed, with signature: notarized, by fifty-one
percent or more of the persons who then own lots in the Estates

18. T en. the provision: in this Declaration, as nerds from time to time hereafter
shall be binding upon all the real property within the Estates to and including December

~4

19. Severability. In the event Amy provision contained in this Declaration slulould be
determined by any court of eaqaetent jurisdiction to be invalid or uuenforcedale, such
determination shall no: affect the validity or enforceability al the ruining provisions

in so-mass 'UllERE0?,Carefr1ee Inn Estates Homeowners Association has caused this
: ; 3 t n n en t  t o be executed by its duly authorized of f icers the Jr/44 d ay o f

)d'¥F¢'

By

ARM ESTATES HOHEQHIIBKS A s s o c r a n o n

) t .
b y/F / ' a / 4 » " ' 5 / '

Pteaxdent

$64
Sec retry

State of Arizona

county of En-icapa

m this. r»»¢X_9l'¢
personally appeared
the president land slretnry, respects yi-of Carafcee Inn Eauta

_ aurporation, Md acknavldged to - cm: they, as sxnh officers, being
lo to do, uecutd the foregoing imtnnnt for to puucpons therein .
tin n-e of LM oarpontion by thxelues as such officers

I21p!£f / 9781 £ , the and ignud f t '
4 - » =.,.. =.,».

Ilauealluen_._Q4 ' g f -

In Witness ihenof I hereunto set my hand nnrl ofiieid Leal

I 84.14
lac 1
Ty all State

Attest

Mr fnmwwissbn fxpixes July21, 1581

an



e

k

Pan of Lot 107, Carefree Inn Estates, according to Book 103 of Haps, page 29, records of
Maricopa County, Arizona; aid a portion of Tract "C" Carree Too, according to Book 93

of Maps, v°a¢ 31, recons of Maricopa County, Arizona, more particularly described as

BEGIJWING at this Hardness: comer of lat 108. UJREFRSS HH ESIIATES: thence North
59*30'00" East 21.00 feet, to the true point of beginning; thence North 59'30'00" East
42.00 [act to a point; thence along a curve to the r ight, having a radius of ?0.00 feet, a
delta of 37'25100" aid cm are distance of 45.51 feet to a point; thence :Leung a curve to
the left, having a radius of 85.00 feet, 4 delta of 3z'4l1'J2" and an are distance of 48.50
feet to a point; 'hence South oa'u2'as" West, • distance at 82.24 feet ro a p°il*; :hence
South 22'26'30" West, a distance of 40.00 feet to a point; thence South 74°os'31" Haut, 41
distance of 68.47 feet to A point; thence North 21 '59'Z0" West, a distance of 107.05 feet
to the true point of beginning; and

Part of lat IW, GAREFREB UN ssurrs, according to Book 103 of Maps, page 29, records of
Maricopa County, Arizona; and a portion of Tract "C" Carefree Too, according to Boot 93
of Maps, page 31, Records of Maricopa County, Arizona, more particularly described as
follows

rum. Tllll

That certain Private Utility Road shown on the plat et Carefree Inn Estates Aaleniud
recordens in Boot 216, Hap 83, Sheet 8, Records of Maricopa County, Arizona; and

lots 106.. UP. 121, 125. 127-138, inclusive; 1110, 142-145. illusive. 147. 151-155
in4:1usi°ze. 157-162, inclusive, and Trlctl A, B, G, and D, said late "no Tracts being
those shun on the plat of Carefree lm Estates Anende4. Recoiled in Bunk 216, Hap 83
Simeet 8, Records of ihricopa Uonmty, Arizona; and

1 r
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nscuzunc: at the northeast corner of Lot 106, Carefree lm Estates; thence southeasterly
along the east l"ne of said Lot 106 to the southeast tome: of said We 105; thence
northeasterly to the southwest corner of Parcel Three described in this bchibir "A'
thence northwesterly along the west line of said Parcel Three to the northwest comer of
said Parcel J; thence southeaster gr to the northeast corner of said lat 106 which is the
true point of beginning

x n u x r I*

r
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